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The OECD Guidelines

• Internationally agreed standards on 
responsible business conduct…

• about ‘multinational enterprises’ operating 
in (or from) ‘adhering country’ …

• includes complaints process about 
‘implementation’.
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http://mneguidelines.oecd.org/mneguidelines/


Guidelines’ source
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• From Declaration on International 
Investment and Multinational Enterprises

• in which countries ‘...recommend to 
multinational enterprises operating in or 
from their territories the observance of the 
Guidelines’
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https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0144


Guidelines’ content
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Guidelines’ expectations

General Lenders Extractives Textiles & Footwear

Investors Agriculture Mining Corp. Governance
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https://mneguidelines.oecd.org/due-diligence-guidance-for-responsible-business-conduct.htm
https://mneguidelines.oecd.org/due-diligence-for-responsible-corporate-lending-and-securities-underwriting.htm
https://mneguidelines.oecd.org/stakeholder-engagement-extractive-industries.htm
http://mneguidelines.oecd.org/responsible-supply-chains-textile-garment-sector.htm
https://mneguidelines.oecd.org/rbc-financial-sector.htm
https://mneguidelines.oecd.org/rbc-agriculture-supply-chains.htm
https://mneguidelines.oecd.org/mining.htm
https://www.oecd-ilibrary.org/governance/g20-oecd-principles-of-corporate-governance-2015_9789264236882-en


Guidelines’ expectations
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(2021) RBC and environmental issues

https://mneguidelines.oecd.org/The-role-of-OECD-instruments-on-responsible-business-conduct-in-progressing-environmental-objectives.pdf


Guidelines’ implementation
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Australian NCP

(within The Treasury, where 
responsibility resides for 
managing the Australian 
Government’s obligations under 
the declaration)

Secretariat
Overall management, support services 
and international representation

Independent Examiners – manage 
complaints against multinational 
enterprises and promotes the 
Guidelines

Governance and Advisory Board –
external and government members 
provide advice on management of 
complaints and promote the 
Guidelines

12AusNCP NELA Conference Nov 2022



The ‘specific instance’
process

p17 of Providing access to remedy: 20 years and the road ahead (OECD 2020)
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http://mneguidelines.oecd.org/ncps/NCPs-at-20/


Initial Assessment – issues merit further examination?

1. identity & interest of ‘notifier’ [complainant]

2. issue(s) material and substantiated?

3. link between enterprise’s activities and issue(s)?

4. relevance of applicable law & procedures

5. treatment of similar issues in 
domestic/international proceedings

6. would considering ‘contribute to the purposes and 
effectiveness of the OECD Guidelines’?
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AusNCP ‘complaint’ 
process

AusNCP Complaint Procedures (2022)
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https://ausncp.gov.au/complaints/ausncp-procedures


AusNCP ‘complaint’
process

Phase 2/3: Analysis & Examination
Independent Examiner analyses issue and whether 

enterprise’s actions consistent with OECD Guidelines
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18AusNCP GCNA Dialogue Oct 2022
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NCP ‘good offices’ and mediation
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company community
OECD Guidelines
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AusNCP complaints & remedy
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Reasons against further examination can include:
• Notifier not shown how company caused harm: 

Deutsche Bank, [7.3.1]
• Position and statements of notifier: BHP 

(Hedland), [52]
• Notifier not demonstrated adequate 

interest/connection with issues under Guidelines, 
or not substantiated them: BHP (Hedland), [17], 
[19], [23] & [52]

• Company is addressing everything within 
Guidelines, so little relevant for GO: BHP 
(Hedland), [27] & [36]

• Issues about government policy and not 
appropriate for GO: BHP (Hedland), [49]-[50]

• Notifier not raised issues materially different from 
previous NCP matter: Coca Cola, [25]-[28]

Examples of agreements through GO: 
ANZ (Cambodia) US, [4]-[6]; Ansell Ltd, p9

Final Statement (where GO don’t agree) can include observations, eg:
• Company’s actions consistent with Guidelines: ANZ (FoE) FS, [64] & [70]-[72]; 

AusLabS, [54]-[57]
• Other information contrary to complaint, so no conclusions made on company’s 

compliance: ElectraNet FS, [62]

Final Statement (where company not engage) can 
include observations, eg:
• failure to engage/show Guidelines compliance 

is inconsistent w Guidelines: ElectraNet FS, [54] 
& [61]

• company’s actions inconsistent with 
Guidelines: Mercer PR, [40]

• encourage company apology & compensation: 
Mercer PR, [49]

• recommend company training & procedures: 
Mercer PR, [50]

• recommend company familiarise with 
Guidelines: ElectraNet FS, [63]
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https://ausncp.gov.au/sites/default/files/2019-12/191213%20Final%20Statement%20-%20case%2019.pdf
https://ausncp.gov.au/sites/default/files/2021-09/AusNCP_Final_Statement_Port_Heland.pdf
https://ausncp.gov.au/sites/default/files/2021-09/AusNCP_Final_Statement_Port_Heland.pdf
https://ausncp.gov.au/sites/default/files/2021-09/AusNCP_Final_Statement_Port_Heland.pdf
https://ausncp.gov.au/sites/default/files/2021-09/AusNCP_Final_Statement_Port_Heland.pdf
https://ausncp.gov.au/sites/default/files/2019-12/191212%20-%20Final%20Statement%20-%20Complaint%2018%20-%20for%20publication.pdf
https://ausncp.gov.au/sites/default/files/2020-02/Complaint_11_statement.pdf
https://ausncp.gov.au/sites/default/files/inline-files/Final_Statement-Ansell_and_IndustriALL.pdf
https://ausncp.gov.au/sites/default/files/2021-12/AusNCP_Final_Statement_Friends_of_Earth_0.pdf
https://cdn.tspace.gov.au/uploads/sites/112/2019/03/13_AusNCP_Final_Statement.pdf
https://ausncp.gov.au/sites/default/files/2021-06/AusNCP_Final_Statement_Starkey_ElectraNet.pdf
https://ausncp.gov.au/sites/default/files/2021-06/AusNCP_Final_Statement_Starkey_ElectraNet.pdf
http://www.ausncp.gov.au/sites/default/files/inline-files/16_AusNCP_Final_Statement_Online.pdf
http://www.ausncp.gov.au/sites/default/files/inline-files/16_AusNCP_Final_Statement_Online.pdf
http://www.ausncp.gov.au/sites/default/files/inline-files/16_AusNCP_Final_Statement_Online.pdf
https://ausncp.gov.au/sites/default/files/2021-06/AusNCP_Final_Statement_Starkey_ElectraNet.pdf


https://ausncp.gov.au/complaints/track-open-complaint

Current and recent AusNCP cases
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https://ausncp.gov.au/complaints/track-open-complaint


Takeaways: AusNCP & environment / climate change 

• Complainants:
– Identify alleged non-compliance within Guidelines (reducing potential 

rejection in Initial Assessment)

• Companies:
– Engage *or* show how addressed consistent with Guidelines (reducing 

potential Initial Assessment proposing ‘good offices’, or Final Statement 
identifying improvements needed)

• All:
– ‘Good offices’ process can help parties reach mutual agreement
– Provides flexible, confidential forum
– Familiarity with Guidelines useful
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